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This is information on the divorce law as of June 1, 
1986. It is not the official text of the law. Before 
you act, you should get legal advice to find out 
exactly how the law applies in your situation. 
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Ntroduction 


Marriage unites a man and woman in a spe- 
cial relationship. When a man and a woman 
marry, they promise to share their love, their 
life, their wealth and, if they have children, 
their responsibilities as parents. A marriage is 
a reason for celebration; marriage is also the 
beginning of a unique legal relationship. 


Divorce, on the other hand, is the end of 
that legal relationship. Whatever their feel- 
ings or religious beliefs, when a husband and 
a wife get divorced, their legal relationship is 
over. In the eyes of the law, they are free to 
marry another person. Still, after a divorce, 
the former husband and wife may continue 
to have some legal responsibilities to each 
other and to their children. 


This pamphlet will answer some of your 
questions about the new divorce law in 
Canada. But getting a divorce may raise 
many legal issues. If you want to get a 
divorce, you should speak to a lawyer. A 
lawyer can tell you exactly how the law 
applies to your situation and how to protect 
your rights. Then, you can decide what to do. 


_ Something new to remember 


Under the old law, being found responsible 
for a marriage breakdown could make a dif- 
ference to child custody and access rights and 
financial support payments. So, at the time 
of a divorce a husband and a wife often 
accused each other of being to blame for 
everything that went wrong in their marriage. 


The new law is very different. Now when 
a court makes a decision about children or 
about money, it must decide what is best and 
reasonable without looking at who might be 
responsible for the end of the marriage. 


rounds for Divorce 


When can | ask for a divorce? 


To get a divorce you must ask a court for 
permission to end your marriage. The court 
will say yes to your request if you can show 
that your marriage has broken down. 


The law says marriage breakdown has 
occurred if: 

e you and your spouse* have lived away 
from each other for one year with the 
idea that your marriage is over, or 

e your spouse has committed adultery (had 
sexual intercourse with someone else) and 
you have not forgiven your spouse, or 

e your spouse has been physically or 
mentally cruel to you, making it unbear- 
able to continue living together. 


You can get a divorce if one of these 
situations applies to you. 


Do | have to prove that my spouse 
is responsible for our marriage 
breakdown? 


The divorce law changed on June 1, 1986. 
Under the old law, in order to get a divorce, 
you had to prove to the court that your 
spouse did something wrong and that it was 
his or her fault that your marriage was over. 
Or, you had to wait up to five years before 
going to court. 


* In this booklet, the word spouse is used to mean a 
man or woman who is legally married. If you are a man, 
your wife is your spouse. If you are a woman, your 
husband is your spouse. 


Under the new law, you do not need to 
prove that your spouse was at fault in order 
to get a divorce. If the reason you are asking 
for a divorce 1s marriage breakdown, shown 
by one year of living apart, either of you can 
get a divorce. It does not matter which one 
of you decided to leave. In fact, the new law 
gives you the choice of going to court 
together to ask for a divorce. 


If the reason you are asking for a 
divorce is marriage breakdown because of 
adultery or mental or physical cruelty, you 
will have to have proof of what happened. 


What if | start a divorce action and 
then try to live with my spouse 
again? 
The end of a marriage is usually a stressful 
and difficult time. You may want to try get- 
ting back together again to give your mar- 
riage another chance. The law encourages 
couples to try to save their marriages. Before 
or even after you have asked for a divorce, 
you can live together for up to 90 days. If 
things don’t work out, you can continue your 
action for a divorce as if you had not spent 
this time together. 


Waking Care of Children 


Who will have custody of the 
children? — 


Often, deciding who should have responsibil- 
ity for children after a marriage is over is not 
easy. Sometimes both parents want custody 
of the children. 


If parents can’t decide who will take care 
of the children, the divorce law sets out some 
basic principles that a judge must use when 
making decisions about children. 


e The best interests of the children come 
first. 

e Children should have as much contact as 
possible with both parents so long as this 
is in the children’s best interests. A judge 
will take into account your willingness to 
make contact with the children easy for 
your spouse. 

e The past behaviour of a spouse cannot 
be taken into consideration by the court 
unless that behaviour reflects on the 
person’s ability to act as a parent. 


Children have a right to the love and 
support of both parents after a divorce. Even 
though your marriage is over, your relation- 
ship with your children continues. 


What are my responsibilities if | 
have custody of my children? 


If you and your spouse agree that you should 
have custody of the children, or if the judge 
decides that you should have custody, you 
have the responsibility for making the major 
decisions about your children’s upbringing 
and schooling. The children will usually live 
with you. 


In most cases, your ex-spouse still has 
a right to be with the children some of the 
time. Remember, the law says that there 
should be as much contact as possible with 
both parents as is best for the children. 
However, if your spouse has abused the chil- 
dren or is a bad influence on them, a judge 
can decide that it is in the children’s best 
interests not to spend time with your spouse. 


A judge should make the decision which 
prevents a parent from being with the chil- 
dren. {f you act on your own and continually 
refuse to let your ex-spouse see the children, 
your ex-spouse has reason to go to court 
and ask for custody. The law says that it is 
usually in the children’s best interests to have 
contact with both parents. If you make visit- 
ing the children difficult for your ex-spouse, 
the question of custody of the children could 
be re-opened. 
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| don’t have custody. Can | spend — 
time with my children? — 


Generally, the parent who does not have cus- 
tody of the children has a right to spend time 
with them. If you and your spouse cannot 
agree on these access arrangements, the court 
will decide for you. 


A parent with access usually has a right 
to: 


e time with the children, such as on a 
weekday evening, on weekends and on 
holidays; 

e information about the children — news 
about their health and well-being and 
about what’s happening at school. 


As a parent with access rights, you can 
also ask the court to order your ex-spouse to 
give you advance notice, of at least 30 days, 
if he or she intends to move the children to 
another home. 


But your right to be with your children is 
not carved in stone. You can lose your access 
rights or they can be limited. For example, if 
you don’t follow the court order or if you 
act in a way that is harmful to your children, 
the court can decide to change the access 
arrangements. 


Even though you don’t have custody of 
your children, you still have a duty to be a 
responsible parent. 


What is joint custody? 


Sometimes a husband and wife want a 
divorce but want to continue to share their 
responsibilities equally as parents. 


Joint custody means that both the father 
and the mother have custody of the children. 
In other words, both parents continue to 
share in making all the major decisions con- 
cerning the children (about discipline, school, 
major outings, holidays, etc.). If there is 
joint custody, many different living arrange- 
ments are possible. The children may spend 
one week with their father and one week 
with their mother. Or one parent may take 
care of the children during the week and the 
other on the weekend. 


“Who pays for the children’s needs _ 
after a divorce? - 


The law says that both parents have financial 
responsibility for their children. That means 
that after a divorce both of you are still 
expected to contribute money towards your 
children’s upbringing according to your 
income and resources. 


The parent with custody of the children 
is paying the expenses of having children at 
home — housing, food, childcare, clothing, 
toys, books, dentist bills, summer camp, etc. 
The parent who does not have custody 
usually has to pay money towards these 
expenses. Although the money for child sup- 
port must be paid to your ex-spouse and not 
to the children, the money is not a salary for 
the parent with custody. The money is to 
help pay the costs of bringing up your chil- 
dren. Even if you and your ex-spouse have 
joint custody of the children, one of you 
may still have to make child support 
payments to the other. 


Under the divorce law, legal responsibil- 
ity to pay child support can end when chil- 
dren turn 16. However, after they turn 16, 
your children may still be in school or unable 
to work. Depending on your income and 
resources, you may be required to pay child 
support to your ex-spouse after your children 
turn 16. Child support may have to continue 
until the children finish school or college or 
are able to be self-supporting. A parent with 
custody of a disabled child is entitled to child 
support after the child turns 16. 


As well, there may be laws in your prov- 
ince or territory which require you to support 
your children after they turn 16. 


Decisions about custody of and access to 
the children are made by considering the chil- 
dren’s best interests. Decisions about the 
financial support of children are made by 
reviewing the needs of the children and the 
income and resources of both parents. 
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| Wetting Money Matters 


How do we divide everything we 
_how own? 


When you are living together as husband and 
wife, you may not pay much attention to 
whose money is whose and who owns what. 
You may just share things together. When 
your marriage is over, you and your spouse 
have to assess the financial situation and 
divide the property. 


Your family property is divided either 
according to your marriage contract or fol- 
lowing matrimonial property laws made in 
your province or territory. To protect your 
rights, it is very important to settle your 
property affairs before or at the same time as 
you ask for a divorce. In some provinces, if 
you wait until after your divorce for a prop- 
erty settlement, you may lose your rights to 
matrimonial property. That is one of the rea- 
sons it is important to speak to a lawyer 
before getting a divorce. 


Who has to pay support after the 
marriage is over? 


During a marriage, a husband and a wife 
usually share their love, their time and their 
income. You both invest in your life to- 
gether. But unlike an investment with a bank 
that pays a given amount of interest, an 
investment in a life together is difficult to 
add up and then divide. 


For example, you may have worked and 
paid all the bills. Maybe you worked while 
your spouse trained to get a better job. Or 


you may have helped in your spouse’s busi- 
ness. Often, a woman gives up a job so that 
she can stay home, manage the household 
and raise the children. These contributions to 
a marriage all have value. 


When a marriage ends it may not be fair 
for one person to have all the money and the 
other nothing. The divorce law has rules to 
use to figure out if one spouse should pay 
another spouse financial support after a 
divorce. 


It’s her fault our marriage is over/It's 
his fault our marriage is over: does 
it matter? 


The reasons your marriage is over have 
nothing to do with your financial obligations 
to each other after a divorce. The divorce 
law says clearly that the court will not con- 
sider the behaviour or misconduct of either 
spouse in deciding on support payments. 
Fault is not taken into account. 


Factors that are taken into account in 
deciding whether a spouse is entitled to sup- 
port include answers to the following ques- 
tions. How long did you live together? What 
was your role in the marriage? Who is living 
with the children? 


The amount of spousal support to be 
paid depends on the needs of each spouse 
and the income and resources of each spouse. 


Other things are also important. The law 
sets several goals to keep in mind. 


e One goal of spousal support is to give 
value to the contributions made during 
the marriage. If one spouse has finan- 
cially benefitted from a contribution, the 
other spouse should be compensated. 

e Another goal is to make sure that after 
a marriage 1s Over, One spouse doesn’t 
suffer economic hardship. 

e A third goal is to make sure that the 
spouse who lives with the children isn’t 
at a financial disadvantage because of it. 

e Finally, spousal support should help each 
spouse become economically independent, 
within a reasonable time, if possible. 


These four goals became part of the 
divorce law in 1986. During the next few 
years, judges will decide exactly how this 
new part of the law will apply in a specific 
situation. 


Remember, however, that when a judge 
decides on the amount of your spousal sup- 
port payments the decision is based on your 
and your spouse’s needs and means. It has 
nothing to do with punishment or reward. 
Support payments are a way of recognizing 
the contributions both spouses made during 
the marriage and of providing fairly for both 
after the marriage is over. 


_ divorce? 


etting a Divorce 


Will | have to go to court to get a 


Only a court can consider your request for a 
divorce. However, if you and your spouse 
agree on getting a divorce and on the terms 
of your divorce (custody of and access to the 
children, spousal and child support and the 
division of property), a court hearing may 
not be necessary. 


Each province and territory has its 
own rules of procedure to follow to get a 
divorce. In your province or territory it may 
be, for instance, that an uncontested divorce, 
where the husband and wife have agreed to 
everything, can be judged by the court 
without you having to be there. In that case, 
the court will study your divorce action and 
your signed agreement. If the court is satis- 
fied that the arrangements for the children 
are in their best interests and, if the court 
believes that you have honestly presented 
your reasons for asking for a divorce, it can 
allow your divorce without a trial. 


If you and your spouse cannot agree on 
the terms of your divorce, your divorce is 
considered a ‘‘contested’’ case. A trial will be 
held during which each of you can give the 
judge information about the reasons you are 
asking for a divorce (if that is an issue), your 
abilities as a parent (if custody is an issue) 
and your financial needs, income and resources 
(if support is an issue). Other people may 


also be asked for information. Sometimes the 
judge will ask a social worker or family 
counsellor to report on what might be the 
best arrangement for the children. 


The judge will listen to all this informa- 
tion and to your lawyers’ arguments. Then 
the judge will decide on your responsibilities 
to each other and to the children after the 
divorce. 


If you and your spouse would like to 
avoid the emotional and financial costs of 
arguing in court, you can ask a lawyer for 
advice or see a mediator. 


What does a mediator do? 
A mediator can help you and your spouse 
work out your own divorce agreement. A 
mediator listens to both of you. A mediator 
may also talk to your children. What does 
the husband want? What does the wife want? 
What do the children want? Can the differ- 
ences be worked out? 


A mediator does not take sides. A 
mediator tries to help you both reach an 
agreement on the terms of your divorce. 
Often the best way to solve a problem is to 
discuss it with someone else. A mediator is 
not a marriage counsellor or a judge. 
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Some types of mediators will only work 
with you and your spouse on matters con- 
cerning the children. Others will help you 
both reach an agreement on custody issues 
as well as on spousal and child support 
payments and property matters. 


In several cities the divorce court has a 
free mediation service. Your neighbourhood 
social service centre may also have family 
mediation services. Or, you and your spouse 
can hire a mediator to work for you. The 
new divorce law says that your lawyer must 
discuss the advisability of mediation with you 
and tell you about mediators who work in 
your community. 


The law promotes mediation because it is 
better for everyone if a couple can agree on 
the terms of their divorce. People are usually 
more committed to an agreement they have 
worked out together. Sticking to your agree- 
ment after a divorce is important not only 
for your and your ex-spouse’s well-being but 
for your children’s happiness as well. 


Seeing a mediator, however, does not 
replace the need to see a lawyer. A lawyer 
can tell you about all your rights under the 
law. A lawyer should also check over any 
agreement you may make with your spouse 
before you sign it. 


How long do | have to wait before 
Myc iv orecalsasnGlay 


After a court makes a decision on your 
divorce, you have 30 days to ask for the 
decision to be changed — to appeal the deci- 
sion. If you or your spouse do not appeal, 
your divorce is final. On the thirty-first day 
after the court made its decision you are free 
to marry again. 


Whether or not you appeal the divorce 
judgement, you can go back to court and ask 
to change custody, access or support arrange- 
ments, if your, your ex-spouse’s or your chil- 
dren’s circumstances change. So, although 
your divorce is final after 31 days, a court 
can still change custody, access and support 
arrangements later. 
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Whe: a Divorce 


Does a divorce order have to be _ 
__ obeyed? 


When the court decides to allow your 
divorce, it should include arrangements for 
custody, access, child support and spousal 
support in its judgement. The terms of your 
divorce are then an order of the court and 
must be obeyed. 


In most of the provinces and territories, 
a special service has been, or will be, set up 
by the provincial or territorial government to 
enforce family court orders. These enforce- 
ment services are not exactly the same 
everywhere in Canada. In some provinces, an 
ex-spouse who has to pay spousal support or 
child support pays it directly to the enforce- 
ment service. Then the service pays the 
money to the person who is supposed to 
Petit: 


If an ex-spouse stops making payments, 
the enforcement service will take all available 
legal steps to make sure the payments ordered 
by the court are made. This service is free. 


In some provinces, the enforcement ser- 
vice does not work automatically. If the 
court judgement said you should get child or 
spousal support and you don’t, you will have 
to apply to the service for help in enforcing 
the court order. 


The enforcement service may also be able 
to help you find your ex-spouse if he or she 
has disappeared. 


Zh 


You can find out more about enforce- 
ment services that may be available to you by 
asking your lawyer, a clerk at divorce court, 
a mediator, a social worker or the Office of 
the Attorney General in your province or 
territory. 


In provinces or territories without an 
enforcement service you will have to take 
legal action yourself to get a divorce order 
enforced. 


~ What should | do if my ex-spouse 
runs away with the children? 


It is a crime to take children away from a 
person who has custody. If your ex-spouse 
does not bring your children home and you 
think they won’t be brought back, report the 
abduction to the police as soon as possible. 
They can help you find your children. The 
maximum punishment for a parent who 
abducts children is 10 years in prison. 


Can | ask the court to change a 
clNteTiels) Met 


The divorce law says that changes to custody, 
access, or child or spousal support orders can 
be made for the following reasons: 


e 11 the needs of the children or?of the 
ex-spouses change 

e if the ability of the ex-spouses to pay 
child or spousal support changes 

e if there are other significant changes in 
the circumstances of the children or the 
ex-Spouses. 


De 


The same goals that applied to the orig- 
inal decisions on custody and support orders 
apply when changes to these orders are con- 
sidered. For example, the best interests of the 
children are still most important. 


Some support orders expire on a specific 
day or when a specific event occurs. These 
orders are not easy to change after the day 
or event has passed. The court will only 
re-start a support order that has ended under 
special circumstances. It is therefore very 
important for you to consult a lawyer about 
changing a limited term order, if you would 
like the term to be extended, before the day 
or event happens. 


If you want to change the orders in your 
divorce judgement, you can discuss new terms 
with your ex-spouse. A mediator may be able 
to help you and your spouse negotiate new 
arrangements. If you and your spouse both 
agree to the changes, the court can make a 
new court order. If you can’t agree, a judge 
will hold a hearing and then decide if changes 
to the original order should be made. 
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| started a divorce action under the 
old law. What law applies to me 
now? 


If you have already started a divorce action 
under the old law but your divorce has not 
yet been made final, you have two choices. 
You can continue with your present action 
and the old law will apply to you until a 
judge decides on your divorce. Or you can 
stop this action and start a new one under 
the new law. A lawyer can advise you about 
what to do. 


If your divorce was made final before 
June 1, 1986, you were divorced under the 
old divorce law. Your divorce is still valid. 
But, the new divorce law now applies to you 
if you want to change the terms of your 
divorce. The rules that apply to custody, 
access, and support orders under the new law 
therefore apply to you, too. 


If you have had trouble making your 
ex-spouse obey your divorce judgement, the 
new law for enforcing divorce orders may 
help you. 


24 


Where can I get more information 


about the divorce law? 


This pamphlet can only give you a quick 
look at some of the rules in the new divorce 
law. You can get more information or help 
from: 


a family law lawyer 

a family court service 

a legal aid office 

a community legal services centre 

a university law school with a student- 
run legal information service 

a public legal education and information 
association 

a Dial-a-Law service 

a mediator 

a social worker 

a women’s centre 

a divorce support group or self-help 
group. 


If you would like to read the law, you 


will find the Divorce Act, 1985 in the Statutes 
of Canada, 1986, chapter 4. The Statutes of 
Canada are reference books which you can 
find in most public libraries. 
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